Small business survival guide

Public Holidays.
Understanding your obligations as an employer.
employsure.com.au
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Introduction

The issue of public holiday pay for
employees, including who is entitled
to what rate and the impact of any
leave, is a complex one for employers.
A tip for employers on public holidays is that just
because all employees are entitled to be absent
on public holidays, does not mean that they
are not entitled to pay. No matter which public
holiday it is, you must pay employees for their
usual hours of work on that day – except
for casuals.
It can be difficult to manage and understand
the various entitlements that may or may not
apply on public holidays. In this guide we explain
the fundamentals behind managing, paying and
rostering your staff on public holidays.
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Overview of public holidays

Public holidays form part of the National
Employment Standards (NES). The NES
provide an entitlement for employees to
be absent from work on a day or part-day
that is a public holiday.

The NES protect an employee’s workplace
right to reasonably refuse to work on a
public holiday, and will guarantee payment
where an employee is absent from work
because of a public holiday. Employees are
protected from adverse action for having,
using, or seeking to use their workplace
right to reasonably refuse to work on a
public holiday.
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Public Holiday Payment

CAN I ASK AN EMPLOYEE TO
WORK ON PUBLIC HOLIDAYS?
If your request is reasonable, you can
ask an employee to work on a public
holiday. The employee can only refuse
if it is reasonable or if your request is
unreasonable.
To determine what is reasonable,
you need to consider:
•T
 heir personal circumstances,
eg, family responsibilities

When your employees are absent
because of a public holiday, you
must pay them for their usual hours
of work on that day (not applicable
to casuals).
You do not need to pay anything to an employee
who does not usually work on the day the public
holiday falls, but you cannot temporarily alter
rosters to try and avoid paying public holiday pay.
There may also be restrictions on retail
trading hours on Christmas Day and Boxing
Day. More information can be obtained
through the relevant State and Territory
Government websites.
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•W
 hether they will get more pay,
eg, penalty rates
•T
 he needs of the business
•T
 he type of work they do
•W
 hether their salary includes public
holiday work
•W
 hether they are full-time, part-time,
casual or shift worker
•T
 he amount of notice you gave them
about working
•T
 he amount of notice they gave
you about not working
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Employee Entitlements
The Modern Awards or Enterprise
Agreements applicable to your
business and the employee will set
out their entitlements when they
work a public holiday.

Generally, employees are entitled to be paid
penalty rates for the hours worked on a public
holiday.

Awards and agreements can also provide
additional entitlements or requirements when
employees work on public holidays, such as:

An extra day of annual leave
The ability to agree to substitute the
public holiday for a different day
A minimum number of hours of
employment on the public holiday
Regulations for a rostered day off
(RDO) which fall on a public holiday
An employee’s contract of employment may also
provide for additional entitlements or higher pay
rates on a public holiday, but they cannot remove
or reduce the entitlements under the Fair Work
Act, award or enterprise agreement.
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Public Holidays

If a public holiday falls during a
paid leave day, eg annual leave or
personal leave, then you must pay
the employee for the public holiday.
They do not use their accrued annual
leave on the public holiday.
In some circumstances when a public holiday
falls during unpaid leave, you generally do not
have to pay for it.

Christmas Shutdowns

If you are planning a shutdown or skeleton staff
over the Christmas period and have not already
provided notice to your employees, you should
do so as soon as possible. Most awards and
agreements allow you to direct employees to
take annual leave during a Christmas shutdown,
but normally require you to provide a minimum
amount of notice in advance.
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GET SUPPORT
Please ensure you check the provisions
of the awards or agreements which apply
to your business and employees, along
with their contracts of employment for
any terms relevant to a public holiday.
If you have any questions, Employsure
advisers are always available to help
– even on public holidays. For peace of
mind, please call our Advice Line on
1300 651 415.
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Employsure is the largest
provider of employment
relations and workplace
health and safety services
in Australia - servicing over
20,000 clients nationally.
Why Employsure?

Employsure has given me the
freedom to run my business in a
way that I need to. It’s given me
the time and it’s actually taken
away a lot of worry that
I previously had.
Kieran Syme | DentFree AutoTree

At Employsure, we believe all Australian
employers, no matter the size, deserve access
to comprehensive, quality, honest advice and
support that is scalable to the needs of
their business.

Since the introduction of the Fair Work Act in
2009, workplace obligations have become more
complex and difficult to manage, especially for
overstretched small business owners.
Employsure was established in response
to these challenges. It is our aim to ensure
Australian business owners have access to
cost-effective, professional advice on all
employment relations and work health
and safety matters.

Google can only help you so
far. Sooner or later you need to
actually talk to somebody who is
an expert in the field and that’s
where I found Employsure.
Ursula Zajaczkowski | The Source Bulk Foods

What we offer

Employsure provides customised
documentation, unlimited advice, policy
and procedure review and legal protection
for small business owners.

Being an Employsure client means no
surprises – we keep our clients updated on
Award changes, wage updates and essential
compliance issues. Our expert advisers are
available 24 hours a day to guide employers
through any difficulties they may face.

1300 651 415
employsure.com.au
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Biggest thing from Employsure,
it gives us certainty. Where we
have guidance and help of what
we need in place, how to put it in
place, and how to implement the
systems for HR.
Jonathon Grealy | Niche Reform
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